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INTRODUCTION

This booklet has been produced to explain the legal provisions that can be used to assist in protecting members’ rights when a school converts to become an academy.   It is intended to supplement the Academies Toolkit “Protecting members in Academies” which is aimed at school representatives in those academies which are in the process of converting or have converted already. 

The relevant law is contained in the Transfer of Undertakings (Protection of Employment) Regulations 2006, often described as ‘TUPE’.  These regulations add to the rights that the Union already has to receive information from employers and to be consulted on matters affecting its members, which arise from being an independent trade union, recognised by employers in the Education Sector.

The TUPE Regulations apply in situations in which employees are transferred from one employer to another, because the work that they are doing is moved across.  They apply in situations in which a commercial business is taken over by another, where a service contract is outsourced, but also where control of a school is being moved from one body to another, where that involves a change of employer.  The Regulations therefore apply when a maintained school converts to academy status.

Under TUPE, employees’ contracts must be transferred to the new employer, and the Union must be given information about the conversion process and be consulted about any changes to working practices or contracts. 

These TUPE rights can be used as tools to encourage and support members’ union activities.   They can be used to demand staff and union involvement in the conversion process, to allow the school group to engage in the conversion process, and they can be used defensively to protect individual members’ rights.   The NUT believes that legal rights and protections can be used most effectively in a collective manner, to build the Union group and develop participation in the group’s activities. 

TEACHERS’ TERMS OF EMPLOYMENT

In order to understand how TUPE works, it is important to have an understanding about the legal framework for teacher employment.   The chart below sets out the main types of schools and which body is the employer in those schools.  As can be seen, although the governing body makes decisions regarding appointments and dismissals in all schools, in community and voluntary controlled schools, it is the local authority that is the employer of teachers.

	
	WHO IS THE EMPLOYER OF TEACHERS?



	
	SCHOOL / COLLEGE
	EMPLOYER

	
	Community
	Local Authority

	
	Voluntary Controlled
	Local Authority

	
	Maintained Nursery 
	Local Authority

	
	Community Special
	Local Authority

	
	PRU
	Local Authority

	
	Foundation
	Governing Body

	
	Voluntary Aided (inc. nursery)
	Governing Body

	
	Trust School
	Governing Body

	
	Academy
	Proprietor/Governing Body

	
	Independent 
	Proprietor/Board


N.B. 
This table applies to full time and part time teachers on permanent or fixed term contracts. The position of agency and 'self-employed' teachers is more complicated.

It is also important to understand the sources of the terms of teachers’ employment contracts.   There are a number of sources, and the way that TUPE applies to them differs. 

· The first element is the School Teachers’ Pay and Conditions Document (STPCD, sometimes referred to as the Blue Book).  This sets pay rates and working time provisions.  The Document is published annually by the Secretary of State for Education, and applies by law to all teachers in the maintained sector.   

· Because the STPCD applies automatically only in the maintained sector, it will only apply to teachers in academies if there is specific agreement, or where a teacher was employed in the school before it converted to academy status, and was transferred across as part of the conversion process.  This is explained further below. 

· The second source of terms in a teacher’s employment contract arises from the Burgundy Book.  This is the name given to the national collective terms and conditions, agreed between the local government employers’ umbrella body and the education sector unions.   It provides in particular for sick leave and pay and maternity leave and pay. The Burgundy Book is incorporated into the contracts of all teachers who are employed in community and voluntary controlled schools.  It is also incorporated by agreement into the contracts of all teachers employed in voluntary aided schools and foundation schools. 

· The Burgundy Book also contains recommended arrangements regarding the Unions' collective presence in schools.  This contains provisions for consultation and negotiation between employers and trade union representatives, and sets out expectations on Union ‘facilities’.  Union ‘facilities’ are the arrangements that employers provide to enable the union to function, such as time off for representatives, arrangements for using email or notice boards, meeting rooms etc.

· There may also be local conditions of employment which have been agreed or fixed locally – usually within an individual local authority but sometimes at school level.  These will add to the Burgundy Book either by improving on its provisions, for example, by offering more generous maternity leave arrangements , or by offering terms which are not covered by the Burgundy Book, such as time off for religious observance.

· Finally, individual teachers may have particular arrangements which form part of their contract – such as job share or flexible working agreements.

As will be seen, when a school converts to academy status the employees in the school transfer across to the new employer.  This is usually the academy school governing body, but where the academy is a member of a chain of schools run by an umbrella organisation, the employer may be the chain itself.  This is the case for example in academies run by chains such as Oasis, ARK, EACT and ULT.

In some cases, the new employer may consider making changes to employee contracts and working arrangements in order to move away from the national provisions.  The Union is very concerned to maintain the national framework for teacher contracts, with national pay scales and national provisions on matters such as sickness and maternity benefits. Because the Education Acts do not apply the STPCD and the Burgundy Book  to academies, it is necessary to use TUPE to try to defend those national provisions.  

SECTION 1: TUPE OVERVIEW

EMPLOYEE RIGHTS ON CONVERSION TO ACADEMY

The starting point of TUPE is that everyone who is employed immediately before the change of employer, is entitled to transfer if they so wish.  There is no need for any employee to apply for their job within the academy, or to apply to move across:  it happens by operation of the TUPE Regulations themselves.  Therefore, on conversion to an academy, all teachers and support staff who are employed immediately before the new school opens, will remain employed immediately afterwards.

TUPE also provides that the contractual arrangements stay the same.  In fact, the employees’ contracts of employment are treated as if they had originally been made with the new employer.   There is no need for new contracts to be issued. 

In this way, the teachers who transfer to the academy employment will remain employed on the terms of the STPCD, the Burgundy Book and any other terms (see ‘Teachers' Terms of Employment’ above). 

TUPE also places limits on the power of the new employer to make changes to terms and conditions.  This is allowed only in circumstances which do not relate to the fact of the transfer, and then only when it is necessary to make changes to the workforce for what is called an ‘economic, technical or organisational’ (ETO) reason.  This is explained further below in Section 2 under ‘Can the academy change any terms and conditions?’. 

It is important to note that TUPE only protects rights that already exist.  It will not prevent an employer from deciding that a redundancy situation has arisen, or deciding to dismiss for a reason unconnected with the transfer (eg. for conduct or capability issues).  

The new employer cannot change any term or condition of employment after transfer unless it is for an ETO reason.  Changes can however be made to any non-contractual working conditions – please see Section 2 ‘Which working arrangements do not qualify as contractual terms?’

Any employee who does not wish to transfer to the new academy is free to resign, but will not have any rights to unfair dismissal or redundancy under TUPE. However, some local authority employers may offer redeployment, voluntary redundancy or severance for those teachers who do not wish to work for an academy.

UNION RIGHTS TO INFORMATION AND CONSULTATION 

As well as providing for individual employees' contractual rights to transfer to the new school, TUPE requires the transfer of the Union’s collective rights to organise and negotiate on behalf of its members.  These collective rights arise from the Union being recognised in relation to its members – i.e., it is entitled by law to rights to collective bargaining.

TUPE provides that both the union recognition itself and the agreements that have been made between the union and the employer also transfer.  There will be ‘machinery’ by which consultation and negotiation takes place in your local authority and that will transfer to the new school.  Any other agreements that have been made, for example for time off for Union duties, will also transfer.   Unlike the individual employee contractual terms, these agreements are not usually legally enforceable.  

TUPE adds to the duties of employers in the particular circumstances of a conversion to academy status. Under TUPE, before the date of transfer, the unions have a the right to be informed about the transfer process itself, and to be consulted about any proposed changes to their working conditions that are ‘envisaged’ by either the old or new employer. 

The Regulations place various duties on employers regarding the information that must be given and the way in which consultation must take place. 

The two duties to inform and consult are separate and independent – even if no changes are anticipated, the existing employer still has a duty to provide specific categories of ‘information’ to the unions. The Employment Tribunals have clearly ruled that this duty does not depend on whether or not any changes are to be made. 

More on ensuring information and consultation is set out below. 

BEING INFORMED AND CONSULTED 

The TUPE Regulations place duties on both the employer before conversion to an academy (the transferor) and to the employer after conversion (the transferee).  Where duties have been breached, either or both transferor and transferee may be held to be responsible.

Some school representatives will be able to become more involved in the information and consultation process than others.  It is important however for representatives to keep in touch with their division secretaries so that the Union can be aware of the school's plans and progress to academy status.  In particular it is vital that the school representative maintains contact regarding any proposed changes to working practices and terms and conditions of employment.

How much time should we have for the information and consultation process?

Regulation 13 states that information should be provided long enough before the transfer to enable consultation to take place.  That is the case even if no changes to working conditions are envisaged as there must be sufficient time for the employer to consult voluntarily. This is why a local authority or other transferor employer must conduct consultation in good time before a transfer. 
The NUT’s view is that, in order to allow meaningful consultation, employers should supply the information at the earliest opportunity.  This will at the latest be immediately after the confirmation that the governing body intends to go ahead with conversion – such as when it passes a resolution in favour of pursuing academy status. 

Who should be involved in the process?

Regulation 13 provides that the employer should inform and consult recognised union representatives, by written notification to the Union’s head or ‘main’ office.  The NUT has taken the view that this should be the division office. However in some cases it is the school representative who is initially informed of a proposed transfer.  It is very important that school representatives contact their division as a matter of urgency when they receive any indication that an academy conversion is being proposed. 

Regulation 13 also stipulates that the TUPE consultation process must be undertaken with a view to seeking union agreement to the intended action or changes. In the course of the consultation the employer must consider any representations made by the union representatives, reply to those representations, and give reasons for any rejection of those representations.

Local authorities have often been helpful in providing information and facilitating consultation on proposed conversions.  It is helpful if this can take the form of meetings with all relevant union representatives, as well as staff presentations.   It is also helpful if both pre- and post-conversion employers can be involved.

What information must be given?

Regulation 13(2) of TUPE states that the following ‘information’ should be provided.
· The proposed date of transfer and the rationale behind it.
· Any legal, economic and social implications of the transfer.

· Any measures (i.e., changes in working practices) which are ‘envisaged’ either by the employer pre-transfer, or the new academy employer post-transfer.   If no measures are envisaged, the Union should be expressly informed of that fact.

What are ‘legal, economic and social implications’ of the transfer?

This covers the impact that the transfer will have on your future terms and conditions, pay, career prospects, pension arrangements and so on. One example of an implication would be that teachers who decide to return to work in a maintained school in the same borough or county will not have continuity of employment for the purposes of qualifying for certain statutory rights such as protection from unfair dismissal. This is because the academy is not a local authority employer.

Which ‘measures’ should the Union be consulted about?

A ‘measure’ is a very broad term which will apply to any deliberate change in working conditions or practices. This would cover changes to both contractual and non-contractual terms and conditions. 

The duty to consult will also cover any changes that are made by the pre-transfer employer in preparation for transfer. This would include for example any pre-transfer redundancy/redeployment exercise or even administrative changes to payroll such as setting a new pay date. 

At all stages of the process, it is the employer of staff at the particular time, which must consult on proposed changes.  There is a danger here - it is most likely that any changes will be proposed by the new employer after transfer.  In order to fill this potential loophole, the regulations provide that new academy employer must inform the pre-transfer employer of their proposed changes, so that consultation can still take place between unions and that employer, even before conversion.

It is important to remember that TUPE places restrictions on the rights of employers to make changes to contractual rights as a result of the transfer process.  The Union takes the view that it will not be justifiable for employers to impose changes to the STPCD and Burgundy Book national conditions of employment.  For more explanation of this, see Section 2 ‘Transfer of Contracts – protecting terms and conditions’.

Does the Union have to rely on TUPE alone for rights to consultation?

The rights to information and consultation provided by TUPE are in addition to the usual rights to information for the purposes of collective bargaining.  This is an expected corollary of the fact that the Union is recognised for these purposes.

However the TUPE rights are backed up by legal sanctions where they are not properly implemented.  If the Union is not given proper access to information and consultation, it can take a legal action in the employment tribunal seeking an award of compensation for members in the school. 

In addition there are similar legal rights to consultation where a restructuring or redundancy exercise is envisaged.

What is my role as school representative during the process? 

As stated above, school representatives can be involved in this process to differing extents depending on the circumstances.  However all representatives can play a crucial role in ensuring that the Union, through the division secretary, is aware of the process and the challenges being faced by members in the school.  

Where school representatives are involved in attending consultation meetings and making representations on behalf of members, it is vitally important to remember to create documentary evidence of what representations have been made during the consultation, and what responses received. 

SECTION 2: Transfer of contracts – protecting existing terms and conditions

Where a school converts to academy status, the TUPE regulations apply, to protect the terms and conditions of staff who transfer at the time of the conversion.  Teachers will therefore keep the same contractual provisions that they were employed under in the predecessor school.  This will include: 

· School Teachers’ Pay and Conditions Document (STPCD);

· Burgundy Book;

· contractual agreements with local authority; and

· other terms included in individual contracts.

Protections conferred by the TUPE regulations continue for as long as the contractual entitlement would have continued to apply under the former employer. 

Transfer of STPCD provisions 

The STPCD is a statutory document which applies by law to all teachers in local authority maintained schools. It contains various provisions on pay and working time for all teachers, whether classroom teachers or members of the leadership team.  

Teachers will have a term in their contract that they are employed on the relevant terms of the STPCD.  This term will transfer to the employment with the academy employer, so that teachers will remain employed on the terms of the STPCD whether they remain in the same posts that they held before conversion, or are promoted or otherwise placed in a different post. (eg. through a re-structuring post conversion – please see Section 4 for more information on this)

The specific working time provisions set out in the STPCD will transfer.  They include the following for all classroom teachers:

· a limit of 195 working days per year, of which 5 days must be non-teaching days;

· a limit of 1265 hours of directed time per year;

· an entitlement to at least 10 per cent of time-tabled teaching time as PPA time; 

· an entitlement to only rarely cover for absent teachers; and

· a break of reasonable length at lunchtime.

Leadership group members and ASTs are exempt from the initial two provisions above, but have the right not to work at weekends and public holidays or to undertake midday supervision. If they have a teaching commitment they are entitled to PPA on the same basis as other teachers. They also have the right, so far as is reasonably practicable, to have reasonable time allocated in their timetables for management responsibilities.  

The STPCD provides for some pay matters to be determined in accordance with school pay policies.  After conversion, those pay policies will be determined by the academy governing body, so that the policy may be altered.  Please contact your division secretary for advice if any difficulties arise from proposed changes to the school pay policy. 

Transfer of Burgundy Book provisions

The Burgundy Book is a national collective agreement between the local authority employers and the teacher unions.  It applies automatically to teachers employed in community schools, and will have been incorporated into individual teachers’ contracts of employment. 

Teachers' individual entitlements under the Burgundy Book include provisions on:

· contractual sick leave and pay;

· contractual (or "occupational") maternity leave and pay; and

· contractual notice periods.

All these terms will transfer to the employment with the academy employer. 

It is presently unclear at law whether your terms and conditions under the STPCD and Burgundy Book are ‘frozen’ at the point of transfer, or whether you should continue to benefit from up-rating. There is currently a case being referred to the European Court on this point, however, in the meantime the NUT will argue that up-rating should apply. Please contact your division secretary if the academy is asserting your terms should be ‘frozen’. 

Pensions 

A major failing of TUPE is that it does not protect pension provisions.  However academies are required under their funding agreements (and under the Teachers Pension Regulations) to offer membership of the Teachers’ Pension Scheme, so that all teachers, whether transferees or new to the school after conversion, will be able to join or continue in membership of the scheme.  

Continuity of employment 

Where teachers qualify for statutory entitlements at the time of the transfer, such as the right to claim unfair dismissal after one year of employment or the right to claim statutory maternity pay, these entitlements will also transfer with the teacher to the new employer.

However, it is important to note that the same doesn’t apply if you later choose to leave the school.  In these circumstances you will be moving to a new employer and will have to build up your period of service again for statutory employment rights.  There is an exception in the case of calculating redundancy payments as all service in the education sector, including academy service, will count. 

Continuous service for the rights provided by the Burgundy Book will also have to be built up again, with the exception of sick pay for which you can include previous local authority service, but not academy service – unless there is a collective agreement to do so.

Can the academy change any terms and conditions?

The TUPE Regulations significantly limit the new employer’s ability to vary the contractual terms and conditions of the transferred employees or to dismiss for reasons connected to the fact of the transfer.

The new employer is not able to change the contract terms of those employees who transferred, unless they can show that their reason for wanting to make the change is a reason unconnected with the conversion, or is  “an economic, technical or organisational reason entailing changes in the workforce” (ETO).  

An ETO reason is one which requires changes to the numbers of employees or their functions.  In these circumstances, the new employer can approach the employees to ask them to agree to variations to their contracts.  The employer cannot change the contracts unilaterally. 

The new employer and employees can, therefore, only agree contractual changes where there is an ETO reason or where the reason is unconnected with the transfer.  Any contractual changes are automatically treated as void unless they are by agreement and for one of these legitimate reasons.

The Union believes that it will be rare for an academy conversion to involve an ETO reason for changing contracts.  Even in circumstances in which there might be such a reason, contract variations must involve the agreement of the employees.  It is therefore crucial that you contact your division secretary if the governing body suggest that they want to make any changes to contracts.

It is important to remember that the TUPE regulations do not give protection against loss of employment in the event of a redundancy situation at the point of transfer or after the Academy has been established.  Employees may still potentially lose their jobs through reorganisation. (Please see Section 4 for more information)

Which working arrangements do not qualify as contractual terms?

The TUPE regulations do not protect working conditions which are not contractual terms.  Given that academies are encouraged to adopt innovative approaches to management and teaching and learning, it is likely that teachers will encounter proposals to make changes to areas such as the school day and timetabling.   However, there may be collective agreements in place which require consultation regarding any such changes, and NUT representatives are encouraged to ensure agreements cover these situations. (See Section 3 ‘Transfer of Collective Agreements)

Taking steps to ensure the transfer of teachers’ contractual entitlements

Any changes such as those above that the new governing body envisage before conversion should have been the subject of information and consultation as set out in the part of the guidance headed ‘being informed and consulted’ above.

There is another tool that you can use in seeking information.  This is the “employee liability information” (ELI) that the pre-conversion employer is required by TUPE to provide to the new employer at least 14 days before the transfer.  This includes information on the terms and conditions of employment of every employee including individual contractual entitlements set out in local collective agreements.

School representatives can play a crucial role in seeking copies of this information for the Union and checking that it is accurate.    This will involve checking with your division secretary what the relevant collective agreements are, as well as confirming any matters applying to individuals with members in your school.  Whilst there is no legal requirement specifically to provide the ELI to the unions, the Union would argue that this information should be disclosed as part of the general consultation process and that it should also be confirmed with individual members of staff.

SECTION 3: TRANSFER OF COLLECTIVE AGREEMENTS 

What is a collective agreement?

Collective agreements are national or local agreements formally negotiated between unions and employers as a result of collective bargaining in relation to terms and conditions, physical working conditions, and policies or procedures for appointment, suspension, discipline, dismissal, allocation of work and so on. 

As well as conferring rights for individuals, covered in the previous section, collective agreements often contain provisions which regulate the way in which the workplace will be organised. Examples of this are agreements about machinery for negotiation and consultation with unions and individuals, redundancy and reorganisation policies (to the extent that they do not confer individual rights) and trade union recognition. 

For teachers, the recognition arrangements agreed under the Burgundy Book are an example of such a collective agreement. This document contains recommendations about collective matters such as union facilities arrangements. Other local collective agreements will also exist. These will all transfer under TUPE, which provides that that the agreement itself will have effect after the transfer, as if made between the union(s) and the new employer. 

Collective agreements are not, however, legally enforceable between a union and the employer, unless that is explicitly agreed, i.e., a term in the written agreement says that it is the parties' intention that the agreement is enforceable in a court of law. 

As soon as you are informed that your school is going to convert to academy status, you should ask your division secretary to compile a list of all local collective agreements currently in place, including the date of the agreements. The list of agreements should be discussed and agreed with your employer. This will avoid disputes arising close to the transfer date and ensure that the correct agreements are transferred to the academy.

It is perfectly possible, post-transfer, to use transferred collective procedures to negotiate improvements to collective agreements. However, should an academy breach the provisions of a collective agreement or attempt to repudiate the agreement, unions are unable to pursue legal action but must pursue the matter through negotiation or ultimately through industrial action.  

If you are concerned that there may be an attempt to change collective agreements in your school, you should contact your division secretary immediately. 

SECTION 4: REORGANISATION OR REDUNDANCY 

In some cases new academy employers seek to implement staffing reorganisations following the conversion to academy status.  This may be on a limited basis to respond to new circumstances in the school, or may be a more general reorganisation.  

The move to a new staffing structure does not however necessitate any change in terms and conditions.  As set out earlier, the STPCD and Burgundy Book provisions are equally capable of applying to all teachers, at whatever level of seniority.  Because of TUPE protections, the NUT believes that members in schools will be guaranteed that their contractual terms will be continued, even if the precise duties of the post are different.  

Whether they are promoted, employed in a post on the same pay with the same status, or redeployed to a lower status post with safeguarding, teachers should continue to be employed in accordance with the terms of the STPCD.  Pay safeguarding should apply for three years in accordance with the STPCD’s provisions which form part of the transferred terms and conditions.

The Right to Consultation 

The Union has rights to consultation under TUPE on any reorganisation which is related to the conversion.  These rights are additional to rights to consultation under usual collective bargaining procedures. Where there is a redundancy situation the TUPE rights to consultation are in addition to the statutory rights to consultation in relation to redundancies. 
As previously stated, that consultation should be ‘with a view to seeking agreement’ and the Union should have the opportunity to consult with members and make representations about the proposed structure.  The employer must respond to representations, giving reasons for any that are rejected.

Ensure that you keep your division secretary informed of any proposals to restructure, whether or not these appear to involve any suggestion of changes to working practice.

General Principles

If a restructuring is proposed for reasons linked to the conversion, school representatives should work with their division secretary to ensure that:

· there is no change to terms and conditions of TUPE transferred employees; 

· the TUPE transfer of the pay safeguarding provisions of the STPCD are accepted by the academy, to protect any employee whose post in the new structure does not maintain the same salary level;

· those employees who face a loss of pay or seniority will be offered the option of voluntary severance and/or redeployment by the old or new employer;

· the existing employer and academy sponsor will give full consideration to offering such employees alternative posts which could be undertaken with appropriate training.

School representatives can play a crucial role by assisting their division secretary by collecting and passing on information, and organising members in the school.

If it has not been offered to you, seek details of the new staffing structure giving the total number of posts, the organisational structure of posts and the responsibility and payment level for each post.  They should include job descriptions and person specifications for all posts.  The timetable for implementing the transfer should include dates for completing each step of the process, ,i.e., dates for collective and individual consultations with staff, submission of preferences, meetings, interviews if any, and confirmation of posts. The timetable and related documents should be made available to all teachers affected by the proposals.

Procedures for Matching Staff 

The NUT expects that the procedures for matching staff to a new structure will involve consultations with the Union to seek agreement on which posts if any are sufficiently different to require consideration of how teachers will be matched to them. 

After collective consultation with the Union, there should be individual consultation with staff to explore potential matches between their existing job descriptions and those in the new structure. Teachers’ previous experience in other roles should be considered and they should be invited at this stage to express a view as to which posts they believe they could be matched to. 

Finally, the matching process should be carried out as follows. 

· Where there is only one candidate for the post they should be ‘slotted in’ without interview.
· Where there are several potential candidates the post should be ‘ringfenced’ to those teachers. The person with the closest match of skills and experience should then be ‘matched’ into the post. 
· Unmatched staff should be given the opportunity to appeal.
· Unmatched staff should be considered for any remaining vacancy that is on the same pay and status as their old positions. Consideration should be given to suitable training if necessary. 
· Opportunities for redeployment and voluntary severance should be provided for all unmatched staff.
· Only where there is a genuine vacancy that remains unfilled at the end of the process should the academy consider advertising posts externally.

You should be vigilant for lapses from this process, and for any suggestion that there might be dismissals for reasons of redundancy.  Again, keep in touch with your division secretary on these matters. 

SECTION 5: TRADE UNION RECOGNITION

Once recognised, a union has rights to collective bargaining with employers and its members have rights to meet and to participate in union activities. The NUT is a recognised union throughout the education sector in England and Wales.

The Burgundy Book provides the basis of the machinery by which the NUT and other teacher unions bargain with employers.  Some divisions will have established formal written recognition agreements with local authorities and school governing bodies. These may include facilities arrangements and other arrangements for consultation and information. Others will have unwritten but well established negotiating and bargaining arrangements, such as regular negotiating meetings or what are known as Joint Negotiating Committees with other teacher organisations. 

The union recognition and the machinery that allows that to be put into practice are transferred to the new employer under regulations 5 and 6 of TUPE.  These provide that, where recognition arrangements existed between the Union and the previous employer, they transfer to the new employer as if they had originally been made with them. 

Seeking Adoption of a New Recognition Agreement

The NUT does not wish to rely only on legal rights for recognition to transfer.  Agreed arrangements and relationships are needed, and can be supported by a revised recognition agreement which relates to all teaching staff, not just those who transferred on conversion.  This can also ensure that there are mechanisms put in place to ensure that NUT local officers who are transferred to academy employment, can continue to fulfil their Union duties, and that those who are not employed by any particular academy can continue to represent members in that academy. 

A TUC model agreement has been developed for this purpose.  The model agreement sets out provisions for machinery for negotiation and collective bargaining, in the form of a joint negotiating and consultative committee.  

The model provides for full recognition for those trade unions which have previous recognition rights protected by TUPE.  While the NAHT and ASCL are not signatories to the model (as they are not TUC–affiliated unions) the NUT accepts that it is desirable for those organisations to be recognised where they also have members in the academy who would be covered by this machinery.  The model also provides for time off with pay and other facilities for union representatives and for the academy to participate in local arrangements within the local authority relating to time off with pay for trade union local officers. The TUC model agreement also contains a provision under which the academy sponsor agrees to “participate in arrangements within the local authority area with regard to time off with pay for any employees who are local or national trade union officers”.  

You should work with your division secretary to establish agreement to the new structures set out in the TUC model.   In some academies, it has been difficult to obtain the agreement of employers that the full TUC model is adopted.  In those circumstances your division secretary will assist you in obtaining adoption of an agreement which contains similar effective machinery for negotiation and consultation, and which relates to all present and future teaching staff, not just those transferred from the previous employer.

The recognition agreement should provide for appropriate facilities to be provided to NUT academy representatives.  The Burgundy Book framework agreement on trade union facilities contains recommendations on appropriate facilities including provision of notice boards, access to telephones etc and facilities should be in accordance with that agreement (which are also included in the TUC model), and any new agreement should reflect those provisions. 

The agreement should also include provision for any local NUT officer employed at the academy to continue to undertake their duties as local officer, and for agreement that other local officers are equally able to fully represent NUT members employed in the academy. 

There is no single model for accommodating these arrangements, but you will be able to play a critical role in helping your division secretary to establish the appropriate provisions for your school. 

SUMMARY AND CHECKLISTS

RIGHTS TO INFORMATION AND CONSULTATION UNDER TUPE

Has the Division received the basic information required by TUPE Reg 13:

 
reasons for transfer, and the proposed date;
 
the ‘legal, social and economic implications of the transfer’;
 
whether any changes are envisaged, either pre or post transfer? 

Is there a timetable of joint union consultation meetings, including representatives of both the existing employer and the new academy employer?

Are there any planned changes to terms and conditions or working practices? 

Are there any redundancies planned, or a staff restructuring? If so there is a right to be consulted.  Contact your division secretary.  Also ask for: 

 
the proposed staffing structure and mechanism for transfer of staff;
 
the current employer's position on voluntary severance for staff 
who do not wish 
to transfer.
Even if you are told that there are no proposed changes, seek: 

 
a list of all local agreements and policies that will transfer;
 
all individual terms and conditions that will transfer;

what the terms and conditions will be for new employees of the academy;
 
confirmation that there are no proposed alterations to non-contractual; 


conditions, e.g., length of working day, school terms, etc.

Divisions and school representatives should compile a file of documentary evidence during consultation, including: 


minutes of meetings;
 
any correspondence about the transfer; 

 
any correspondence to staff, or staff presentations;
 
any requests for information made by the Union; 

 
any written representations made by the Union and the written responses.
NEW STAFFING STRUCTURES

Together with your division secretary you should:


point out that proposals for changes to the staffing structure will trigger the duty to consult under TUPE;

seek a copy of the proposed organisational structure showing the number of posts with pay levels and responsibilities;
 
confirm there are no proposals for adverse changes to terms and conditions in the new structure, and that TUPE protection will apply; 

 
seek to ensure the process follows the general NUT principles;
 
challenge any proposed redundancies, and ensure the local procedures are used, including redeployment and voluntary severance; 

 
make sure that any representations are made in writing, and you have documentary evidence of the responses; 

 
get a timetable with clear dates for each step of the process; 

 
seek to ensure no vacancies are externally advertised unless there is no possibility of an existing teacher filling the role. 

TRADE UNION RECOGNITION

Together with your division secretary you should seek to ascertain the following.

Is there an existing recognition agreement in written form with the local authority?


Does that agreement cover all the main points in the TUC model?


Does the agreement have notice provisions for ‘de-recognition’?


Get the academy to confirm BEFORE transfer that trade union recognition will transfer.

Work alongside the other trade unions in the school to use the TUC model agreement to modify the existing agreement for the new academy conditions. 


Make sure the agreement includes facilities for notice boards and communicating with members by email/telephone, etc. 


Make sure the agreement provides for paid time off for trade union duties.

Make sure the agreement provides for paid or unpaid time off for trade union activity such as attending conference as a delegate.

Make sure the agreement provides for participation in local authority arrangements for funding of local NUT officers, and their right to negotiate and represent members in the academy.

If the academy is refusing to recognise the Union get advice from the Regional Office. 

Useful links

Detailed Government guidance on the operation of the TUPE Regulations can be found at: 

http://www.berr.gov.uk/files/file20761.pdf
The TUPE Regs themselves are online at: 

http://www.legislation.gov.uk/uksi/2006/246/contents/made
ACAS Code of Practice on Time Off for Trade Union Duties and Activities at: 

http://www.acas.org.uk/CHttpHandler.ashx?id=274
The Burgundy Book and other general information on teaching issues:
http://www.teachers.org.uk/node/7984
The STPCD:
https://www.education.gov.uk/publications/standard/publicationdetail/page1/DFE-00516-2010
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