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This NUT guidance note provides a brief summary of the Agency Worker Regulations (AWR) which came into effect on 1 October 2011 and examines the implications for head teachers who may be engaging supply teachers through agencies. 

INTRODUCTION
The NUT recognises that recent years have not been easy for our supply teacher members; the introduction of rarely cover should have been an opportunity to provide more work but instead has led to an increased demand for unqualified ‘cover supervisors’. The growth of teaching agencies has led to our members often being paid below STPCD rates and denied access to pension and professional development. 
The AWR came into force on 1 October 2011 and are the enactment of an EU directive on temporary agency workers. The basic aim is that agency workers should be treated similarly to their directly employed colleagues who are doing the same type of work.  The protection given by the Regulations is limited, notably requiring 12 seeks continuous engagement and applies only to basic terms of employment. After that time, teachers will acquire the rate to be paid the same as if they had been employed direct. In maintained schools this should be the rate commensurate with the teacher’s position on the STPCD scales, whilst in other schools it should be the rate of a comparable contract. 
Many head teachers will have received guidance from their local authorities on the effect of the Regulations, and in addition may have had correspondence from local agencies who provide supply teachers.  The NUT is particularly concerned at reports that certain agencies are attempting to evade or restrict the effect of the Regulations. 

This document is intended as a brief guide to the AWR and the likely impact on arrangements for engaging supply teachers. The NUT wishes to protect not just the interests of our supply teacher members but also our head teachers who may be put at risk of litigation by those agencies attempting to evade the Regulations. 

Useful links: 

The DfE guidance for supply teachers is now published at:

http://www.education.gov.uk/schools/careers/traininganddevelopment/a0077106/supply-teachers
The general BIS guidance can be found at:

http://www.bis.gov.uk/assets/biscore/employment-matters/docs/a/11-949-agency-workers-Regulations-guidance.pdf
WILL ALL SUPPLY TEACHERS BE AFFECTED? 
The term ‘agency worker’ will include all supply teachers who are provided to schools by an ‘agency’ through a tri-partite arrangement whereby the teacher is engaged and paid by the agency and does not become an employee of the school.  This is not the same as a teacher who is introduced to a school through an agency, but is then directly employed by the school.  Neither does it apply to those teachers who are provided by a local authority ‘pool’, or who are engaged by the school direct. 
The Regulations do not however, apply in circumstances where the person providing the service to the hirer is ‘a profession or business undertaking carried on by the individual ’ or where the hirer and/or agency is a ‘client or customer of a profession or business undertaking’. 

The DfE has confirmed that supply teachers fall within the scope of the Regulations.  Some agencies are seeking to argue that the ‘profession or business’ exemption could apply to teachers because they are members of a ‘profession’. This would be a misunderstanding of the legal position. It is not whether a person is a member of a profession that is relevant, but the reality of the relationship they have with the hirer. A supply teacher will always be working under the ‘direction and supervision’ of the head teacher, or other representative of the school, and the BIS guidance makes it clear that in these circumstances, workers will fall within the scope of the Regulations.  
Furthermore, the Employment Tribunals are familiar with the use of ‘sham contracts’ to avoid employment rights in general employment law, and it is arguable that the use of an artificial contract which tried to disguise the true relationship between the teacher, school and agency, would be seen as evidence of a deliberate attempt to evade the Regulations and give rise to an award against school and agency alike.   

WHAT ARE THE NEW RIGHTS? 

There are two groups of rights. 

Day 1 Rights – From day 1 of an assignment, the school must provide all agency staff with equal access to those collective facilities and amenities which are already provided for other employees, e.g.:
· access to facilities (e.g. canteen facilities, prayer room, staff common room, mother and baby room etc.);
· access to transport facilities (e.g. local pick-ups);
· access to any car parking facilities;

· access to permanent vacancies.
Rights after 12 Weeks – this is triggered after 12 weeks in the ‘same role’ with the ‘same hirer’ (see below). The agency will be responsible for providing the teacher with the same basic pay and conditions as they would have got if they had been employed direct, e.g.:
· basic pay rate (as would have been paid under STPCD provisions if employed direct by a maintained school - or as paid to teachers in similar roles in an academy or independent school);
· hours of work, rest breaks, lunch breaks etc.;
· holiday entitlement (included in the 1/195 formula under the short notice provisions of the STPCD);
· access to statutory sick pay/maternity pay (but not occupational schemes – including pensions, redundancy pay etc.);
· paid time off for ante-natal appointments and for the agency to provide alternative work should a risk assessment require this. (NB: The school will have responsibilities under existing health and safety legislation in regards to all workers on the premises in any event). 
Please note, it is the agency who will be responsible for providing these pay and conditions. However, as a commercial business, they will undoubtedly pass the cost on to their clients. This will mean that it is likely there will no longer be a cost benefit to using agency teachers, in addition to an increased administrative burden and litigation risk as outlined below. The NUT strongly recommend therefore that head teachers consider reverting to local authority supply schools or engaging their supply teachers direct. 

PAY RATES FOR QUALIFIED TEACHERS

As noted above, the AWR (Regulation 5) provides that after the 12 week qualifying period, an agency worker should be provided with the same basic terms and conditions ‘as if they had been recruited directly by the hirer’.  For a supply teacher in a community school, this would usually be the rate of pay they would have received had they been employed by the school on a ‘short notice’ basis as provided for in the STPCD. 
Some agencies may attempt to argue that the applicable rate is the lowest ‘entry level’ point on the scale, however, under the terms of the STPCD a teacher is entitled to a rate of pay in accordance with their respective position on the pay-scales contained in Parts 3 and 4 of the STPCD.  This means the relevant pay rate is that point on the scale which applies to the individual concerned. 

In academies or independent schools where teachers are not employed on STPCD contracts the supply teacher should be paid the rate applicable to those teachers with a similar level of skills and experience doing similar work.
WHO IS THE HIRER?
The Regulations define the ‘hirer’ as “a person engaged in economic activity, public or private.... to whom individuals are supplied to work temporarily for and under the supervision and direction of that person”.  The hirer will therefore have its own legal identity and be responsible for supervising and directing the agency worker while they undertake the assignment. The DfE Supply Teacher guidance states that in a community school the hirer will either be the local authority or the governing body of the school, depending on the specific circumstances.  The NUT takes the view however that in community schools, the local authority should consider itself to be the hirer which would enable an agency teacher’s work for community schools within a single authority to be aggregated for the qualifying period. Where a teacher moves between academies that are part of a chain, we also take the view that the hirer will be the chain itself. 
Even where it is the school who is the ‘hirer’, it is likely that maintained schools within the same local authority will be ‘connected hirers’ and subject to the anti-avoidance provisions of the Regulations (see below). 

WHAT IS THE ‘SAME ROLE’

The 12 weeks’ work must be undertaken in the same role.  A role will be considered the ‘same’ role unless it involves a substantially different type of work.  The agency must send written notification to the agency teacher if it intends to move him/her to a ‘new’ role. (Regulation 7(3)).  The NUT will seek to argue that all classroom teaching is substantively the ‘same’ role.  
HOW IS THE 12 WEEK QUALIFYING PERIOD CALCUALTED? 
The 12 weeks must be continuous, although certain types of ‘breaks’ will not interrupt continuity by stopping the clock altogether, only ‘pausing’ it.  Other breaks allow the clock to continue despite the interruptions.  There are no minimum hours to be worked in a week, so any work done in a particular week will count.  However, the Regulations are not retrospective so any weeks worked before 1 October 2011 will be disregarded. 

The following types of break will only ‘pause’ the clock:

· any break for any reason up to 6 weeks;
· school holidays or other school closures;
· up to 28 weeks sickness absence or jury service.
The Regulations also allow for the clock to be paused for a combination of the above reasons.
Where however the agency teacher is on maternity, paternity or adoption leave, these weeks all count towards qualification, so the clock continues ticking. 

Any other break of more than 6 weeks will have the effect of re-starting the clock at zero for the purpose of the 12 week qualifying period.

‘CONNECTED HIRERS’ AND ‘ANTI-AVOIDANCE’ PROVISIONS

Regulation 9 attempts to stop hirers and agencies using the qualifying period in such a way as to prevent their workers getting rights under the AWR.  Connected hirers are defined as those who are either directly or indirectly ‘controlled’ by another (e.g. a local authority). The Regulations provide protection to those workers who are deliberately moved between ‘connected’ hirers with the intention of avoiding Regulation 5 rights. Head teachers need to be aware that any arrangement with agencies to rotate supply teachers around local schools will be in danger of breaching Regulation 9.  Similarly, a teacher who is deliberately moved to different ‘roles’ within the same school in order to break continuity, will also be able to take a tribunal claim under these provisions. Employment tribunals are empowered to find joint liability in situations where the school has colluded with an agency in order to evade the Regulations.
AGENCY TEACHERS ON ‘PERMANENT’ CONTRACTS WITH THEIR AGENCIES

Regulation 10 provides that, in the unlikely event a worker has a ‘permanent contract of employment’ with their agency, the right to equal pay in Regulation 5 will not apply (although the other rights will).  In such a case, the contract must contain a term expressly stating that Regulation 5 AWR is disapplied, and it must provide for a minimum payment when no suitable work is available. That ‘minimum’ amount must not be less than 50 per cent of the highest (e.g. weekly) earnings in the previous 12 weeks of the assignment. (Where the minimum payment is lower than the national minimum wage for the number of hours worked, the national minimum wage must be paid, however this is unlikely to apply to supply teachers). 
The NUT are aware that in an attempt to make their services more attractive and ‘cost effective’ to schools, some agencies are issuing their supply teachers with ‘employment contracts’ which purport to be compliant with Regulation 10.  Whilst such a contract is in theory legitimate, it will be susceptible to being used as a ‘loop-hole’ by disingenuous agencies and the NUT recommend head teachers treat any such arrangement with extreme caution as employment tribunals are likely to take a dim view of ‘sham’ contracts. 
WHAT ARE THE IMPLICATIONS FOR SCHOOLS? 
Litigation Risk: A tribunal can award liability against an agency or hirer for breaches of the right to equal treatment according to where it finds responsibility for the breach lies.  An agency has a duty to take reasonable steps to ascertain the applicable basic pay and conditions at a school to whom it supplies agency teachers and to act reasonably in ensuring it treats those teachers accordingly once they qualify for equal treatment.   Where the hiring school/ local authority provides incorrect information which results in a breach of the Regulations, the school/local authority will therefore be liable for that breach. 

Compensation can be awarded to cover loss of benefit and any other expense sustained due to the breach and, in most cases, there is a minimum of two weeks’ pay. Where there has been a deliberate attempt to avoid acquiring rights under the Regulations (for example by rotating workers around connected hirers), a tribunal can award an additional sum up to £5,000 which may be apportioned between the school and agency according to the role played by each. 
A school/local authority bears sole responsibility for breaches of the right to access to facilities/vacancy information.

Administrative burden: Compliance with the Regulations will entail substantial additional administration both at school and local authority level. Under Regulation 14 an agency can avoid liability for failing to provide equal pay if it has taken steps to ascertain what the pay rates are for comparable employees at the school, and the school has failed to provide accurate information.  Schools will therefore have to provide information packs to agencies regarding the ‘basic’ pay and conditions of employment applicable to its directly employed teachers. 
Under Regulation 16, a school will have a duty to respond to written requests for information from its agency teachers, either regarding the right to pay and conditions under Regulation 5, or equal treatment rights under Regulation 12 and 13 (facilities and employment opportunities).  The school must respond to these requests, in writing, within 28 days providing information and explaining its actions. Such responses will be deemed admissible evidence in any tribunal claim, and failures to respond, or evasive/equivocal responses, are capable of giving rise to inferences of a breach. 

Financial implications: In addition to costs arising from the administrative burdens and litigation risks above, the fees charged for agency teachers are likely to increase as agencies will pass the burden of Regulation 5 (equal pay) to the hirer. Given the agency’s need to maximise its profit margin, the cost of an agency teacher is therefore likely to be more than the cost of directly employing a supply teacher, at least for long-term assignments.  The NUT strongly recommends that schools and authorities look for alternative solutions rather than use agencies.  For example:
· use a local authority supply pool where possible, as teachers will then be on STPCD contracts;
· some schools have their own small pool of local supply teachers who have built up a good relationship with the children over time. These teachers can then be employed direct, again on STPCD contracts;
· consider employing a ‘supply’ teacher on a permanent (possibly annualised hours) contract, who can be used as and when required. 
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