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Introduction
The National Union of Teachers (NUT) is the largest teachers union representing around 300,000 teachers and head teachers at all key stages across England and Wales.  The purpose of this briefing document is to highlight the NUT’s concerns in relation to the issues that are likely to be debated at Report Stage and to urge peers to support key amendments in order to ensure Ministers will be persuaded to reconsider some of their proposals.

There are sections of the Bill that arguably should be welcomed by teachers, albeit with serious caveats. Overall, however, there is grave concern shared by many across education that the legacy of this Bill, and its preceding White Paper, will be a school system that favours the elite few and disenfranchises the many.  During the passage of the Bill there have been a few helpful concessions, however, the NUT would urge Ministers to rethink this piece of legislation and allow time for proper stakeholder consultation and wider public debate about the proposals.

Key concerns

Clauses 2 and 3: Powers to search in schools and colleges

Whilst recognising the Government’s good intentions in this part of the Bill the NUT does have concerns about the potential pressure on schools and individual teachers that these extended powers to search may have.  These provisions have been debated at length in both Houses. The NUT remains concerned, however, about potential damage to productive relationships between staff and young people; and the increased potential for litigation if a member of staff chooses or fails to search a pupil who later harms themselves or others.  

The provision that allows for searches to be carried out by a member of staff of the opposite sex to the pupil being searched and without the presence of another member of staff remains of particular concern.  This would leave both teachers and pupils vulnerable. There are hardly any circumstances, in the NUT’s view, in which such searches might be needed. In a letter to Baroness Hughes and Baroness Jones dated 12th October 2011 Lord Hill reiterated the commitment made in Committee that any guidance would emphasise that head teachers should consider “the training needs of teachers designated as being able to search pupils” and “the expectation that powers to search pupils of the opposite sex or carry out a search without a witness are likely to be used only on rare occasions”.  The NUT welcomes these reassurances but believes further safeguards are needed on the face of the Bill.
Clause 4 – Exclusion Panels

In the interests of natural justice the NUT believes that exclusion review panels must have the power to reinstate despite the reassurances from Lord Hill in Committee that “The panels will have to consider permanent exclusions very carefully. They will be free to reach their own conclusions and to conduct an independent fact-finding exercise. They may then uphold the decision, recommend that the governing body reconsider its decision to take account of the panel's findings, or quash the decision and direct the governing body to reconsider the exclusion. If the decision is quashed, the panel will have to provide the school with the reasons for its decision. At that point the governing body will have to reconsider its decision. As several noble Lords have argued, in those circumstances most governing bodies would be likely to offer to reinstate pupils”.

It was disappointing that Lord Hill’s letter of 12th October does not mention exclusion panels despite the concerns raised by numerous peers in Committee.
Clause 5 – Notice of detention
Ministers have accepted that given the important safety and practical considerations involved most schools will probably continue to give parents/carers adequate notice.  It would be preferable if there was provision for some form of notice on the face of the Bill. 
Clause 6 – Behaviour Partnerships

The NUT would like to see these retained or at least for there to be a delay to commencement of the repeal until the work of the partnerships has been properly evaluated.  

Clause 8 – Register of Teachers
Whilst the Bill addresses the transfer of the General Teaching Council (England) regulatory functions, it still does not appear to cover the functions relating to the registration of teachers, as set out in section 3 of the Teaching and Higher Education Act 1998. Lord Hill said in Committee “the teaching agency will maintain a database of teachers who have attained qualified teacher status and who have passed their induction period. That seems to be an eminently sensible point and we will take it on board.  That database will be available online to employers from April 2012.”  It is hoped that this will indeed be the case.

In addition the NUT believes that all publically funded schools should employ qualified teachers. The model funding agreement for existing Academies includes a provision that teachers be qualified in line with the Education Act 2002 or, in relation to certain specified work, in line with the Education (Specified Work and Registration) (England) Regulations 2003.   However, it should be a fundamental entitlement of pupils at Academies that they are taught by qualified teachers. This entitlement should be established in statute rather than be subject to negotiation over the funding agreement.   

In addition, the model funding agreement for “Free School Academies” (clause 18
) does not even propose that teachers should be qualified.  The model wording is only that the teacher is “suitably qualified” whatever that may mean.  “Free Schools” are not a distinct legal entity but are a type of Academy which is newly established – rather than one which replaces an existing maintained school. 
Clause 13 – reporting restrictions/ false allegations

The Government has tabled a number of amendments to clause 13 largely in response to concerns raised by Lord Phillips during Grand Committee.  Lord Hill’s letter to Lord Phillips dated 12th October sets out the explanation that anonymity lifts if the teacher publicly speaks about the matter, and a court can consider lifting anonymity in the interests of the 'victim'.   Subject to 'publicly' speaking being exactly that and not just talking to family, friends and advisors the NUT believes these amendments appear fair.  That a court should be able to lift anonymity in the interests of the particular pupil is also fair, however, the NUT would be concerned if this happened in the interests of pupils generally.

These provisions have been welcomed as they will guard teachers against publicity while allegations of offences are being investigated or considered.  It is disappointing that the Bill still only refers to a “person employed or engaged as a teacher at a school”. The NUT does not understand why other school staff as well as to staff working in colleges cannot be afforded the same protection as teachers. The reporting restrictions should be extended to support staff and staff in further education.
An additional concern is the proposal following the demise of the General Teaching Council that details of any allegation of misconduct coming in front of Secretary of State will be posted on line.  It is not clear how this sits with the provisions under clause 13.

Clause 18: Abolition of School Support Staff Negotiating Body (SSSNB)

It is wrong to waste the progress made since the establishment of the SSSNB before this work has come to fruition. Along with the school support staff and head teacher unions, the NUT believes that clause 18 should be dropped from the Bill. 

Clause 26 and 27 – careers guidance

The NUT would like to see the parts of Clause 27 that relate to repealing the duty on schools in England to provide careers education removed from the Bill. We strongly believe that the provision of careers education must remain a compulsory part of the curriculum.  Particularly in light of the raised participation age we believe there should be a single, simplified duty on schools to secure access to independent, impartial careers guidance for all pupils aged up to 18 through the new all-age careers service. 
The Government have committed to consult on extending the provisions downwards to 13 year olds and upwards to 16 to 18 year olds and to introduce statutory guidance for schools but “are reluctant to regulate unnecessarily as it constrains head teachers in exercising their professional judgement.”  While the NUT believes strongly in professional freedom for teachers and headteachers, given the extremely high levels of youth unemployment, young people should not have to face the additional uncertainty of whether or not they will receive good quality careers information and guidance. 
Clause 30 and 31 – retain the duty to cooperate and have regard to the children and young person’s plan
The NUT welcomes the removal of these clauses from the Bill. 

Clause 34 - school admissions and fair access

Clause 34 removes the requirement on local authorities to establish an admission forum. There is no persuasive argument for the removal of admissions forums – local authorities should have a strategic role to ensure fair admissions across an area and admissions forums should be given more support.  

The NUT does acknowledge the Government’s reinstatement of the requirement for local authorities to send an annual report on fair admissions to the Adjudicator and the expectation that “local authorities will refer admissions arrangements that breach the Code to the Adjudicator” as steps in the right direction  Further clarification is needed as to whether the Bill still restricts the role of the Schools Adjudicator by removing their power, on hearing a specific complaint, to consider whether it would be appropriate for changes to be made to any aspect of a school’s admissions arrangements. 

Clause 39: School inspections: exempt schools

The Government are proposing that exempt schools will be subject to “a rigorous system of risk assessment” as well as subject surveys or thematic inspection visits. The proportion of “outstanding” schools visited would, however, still be substantially lower than under the current arrangements. This would mean that inspectors would generally see less good practice and thus would be less able to disseminate this to the education system as a whole.   

Lord Hill has also said that the Bill will be amended to ensure that any extension of the categories of schools or colleges exempt from Ofsted inspections will be subject to Parliamentary approval.

For further information please do not hesitate to contact: Chris Brown or Emily Evans, NUT Parliamentary & Campaigns Officers, Direct Line: 020 7380 4712; Mobile (Emily) 07736124096 (Chris) 07734537670 E-mail: c.brown@nut.org.uk  or e.evans@nut.org.uk
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