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‘FORCED CONVERSION’ UNDER 
THE ACADEMIES ACT 2010
SCHOOLS ELIGIBLE FOR INTERVENTION
                                                                                                                                             
EIA 2006 = Education and Inspections Act 2006

AA 2010 = Academies Act 2010

EA 2011 = Education Act 2011

The Secretary of State for Education can now ‘force’ a maintained school to convert into an academy due to perceived poor performance at the school.  This power of ‘forced conversion’ is the subject of this paper.   This paper takes into account changes made by the Education Act 2011 which received the Royal Assent on 15 November 2011 and this new Act’s section 44 which came into force on 17 November 2011 pursuant to the Education Act 2011 (Commencement No 1) Order 2011.

Under the Academies Act 2010 there are two routes whereby a school can ‘convert’, using the language of the Act, from a maintained school to an academy.  One route, Section 3, is when the Governing Body of the school applies to the Secretary of State for an Academy Order to be made in respect of the school.  This is the more usual situation that we might call ‘voluntary’ conversion.
The other route, forced conversion, derives from Section 4 of AA 2010 which says   that the Secretary of State may make an Academy Order in respect of a maintained school in England if the school is ‘eligible for intervention’ within the meaning of Part 4 of the Education and Inspections Act 2006.  The effect of both AA 2010 section 4 and EA 2011 Section 44, both of which refer back to EIA 2006 Part 4, is that the Secretary of State has these powers to force the school to become an academy in the following three circumstances.
1. The Warning Notice (EIA 2006 s60,  AA 2010 s4,  EA2011 s44 (3))
The local authority has given the governing body a warning notice in relation to low standards of performance at the school, a serious breakdown in management or governance which is prejudicing standards of performance, or a risk to the safety of pupils or staff due to a breakdown in discipline. The school is ‘eligible for intervention’, and so also a possible subject of ‘forced conversion’, if it has failed to comply with the warning notice to the satisfaction of the authority.   
EA 2011 at section 44(3) increases the powers of the Secretary of State to tell the local authority what to do. There is a new power so that where a local authority has been directed to consider giving a performance standards and safety warning notice and has decided not to do so, the Secretary of State may direct the authority to give a warning notice in specified terms.  Where any warning notice has been given, whether following a direction or not, failure to comply with it would result in the school becoming eligible for intervention.  The warning notice will inform the governing body of their right to make representations to Ofsted against the giving of the warning notice.  Ofsted, as an independent body, may confirm the warning notice or otherwise.  
2. The School Requires ‘Significant Improvement’ (EIA 2006 s61, AA 2010 s4, ) 
A maintained school requires ‘significant improvement’ if, following an inspection of the school Ofsted has given notice that the school requires ‘significant improvement’.  This applies until Ofsted gives notice that the school no longer requires significant improvement.
3. The School requires ‘Special Measures’ (EIA 2006 s62,  AA 2010 s4)

A maintained school requires ‘special measures’ if, following an inspection of the school Ofsted has given notice that the school requires special measures. This applies until Ofsted gives notice that the school no longer requires special measures.
THE SCHOOL IS ‘ELIGIBLE FOR INTERVENTION’ – WHAT NEXT?
The concept of a school ‘eligible for intervention’ was developed for the purpose of providing a framework and a trigger to cause appropriate remedial steps to be taken.   The fundamental objection to its current use by the Secretary of State is that the concept should not be used for the quite different purpose of aiding the political objective of the Secretary of State in turning maintained schools into academies.

It is an objective fact whether any of the warning notice, significant improvement, or special measures grounds applies.  The Secretary of State can say that he does not determine any of them.  They are determined by either the local authority or by Ofsted.  So the Secretary of State cannot be accused of deciding himself that a school is eligible for intervention just so that he can make it into an academy. 

There may be an issue that local authorities have wrongly used their warning notice powers , not because there is a genuine problem with academic performance or school discipline but really because the local authority disagree with the approach of the governing body – which might be on the very issue of academy conversion.  Then there may be scope for challenge by governing bodies.  Also, due to the very variable performance of Ofsted, governing bodies may well be cynical at the thought of Ofsted teams having an ‘agenda’.   The reality is that, at court, it would be very difficult to challenge or ‘go behind’ an Ofsted judgment.  

There is Department for Education statutory guidance on ‘Schools Causing for Concern’. Part 4 of the EIA 2006 sets out the statutory remedies which can be applied to schools eligible for intervention.  These include Interim Executive Boards and the imposition of additional governors.
INTERIM EXECUTIVE BOARD
One of the Part 4 remedies is an interim executive board.  A school may be threatened with imposition of an interim executive board if it does not accept conversion to an academy.  By EIA 2006 section 69 if a school is eligible for intervention then the Secretary of State has a power to give the governing body a notice stating that all the governors will be replaced by a governing body consisting of interim executive members.  This power can be a very useful one , for example, when there is serious financial mismanagement at a school.  The local authority would then in practice arrange for suitably experience persons to constitute the IEB and ask the Secretary of State to exercise the power.  The IEB would sort out the problem , and after a year or so, the school would revert to usual governing body arrangements.  However, in a scenario where the school and even the local authority are opposed to an IEB the Secretary of State can, it would appear, use this power to appoint an IEB of persons, chosen by him, who he would trust to turn the school into an academy.  The Secretary of State would have to consult with the governing body of the school and the local authority before exercising the power. 
Similarly the local authority has a power, under EIA 2006 section 65, to appoint an IEB provided that the Secretary of State consents.  

ADDITIONAL GOVERNORS
Similar to the above another Part 4 remedy is the power of the Secretary of State ,under EIA 2006 section 67, to appoint such additional governors to the governing body as he sees fit. 

Also, the local authority has a power, under EIA 2006 section 64, to appoint additional governors.  
THE PROCEDURE
If the school does not fall into one of the three categories, then it is not ‘eligible for intervention’ and it cannot, as a matter of law, be the subject of a forced academy conversion pursuant to AA 2010 section 4 (1) (b).  
If the school is eligible for intervention it can be subject to forced academy conversion.  It will probably be the subject of pressure from the Department for Education and perhaps also from its own local authority to convert ‘voluntarily’ using the now standard procedure that the governing body makes the application to convert to the Secretary of State under AA  2010 section 4(1) (a)  .  Let us say that the school resists this pressure.  The procedure is this situation is not entirely clear.  There is some guidance on the Department of Education website ‘Schools causing concern – guidance for local authorities’ but it does not set out the precise procedure on a forced conversion. The following seem to be the possibilities.
1. If in fact the school is eligible for intervention then the Secretary of State may simply make the Academy Order, based on his power at AA 2010 section 4 (1) (b).  Recall that there remains a (weak) consultation requirement at AA 2010 section 5 but , in line with section 5 (3), the consultation may take place either before or after the Secretary of State has made the Academy Order.  The governing body could then agree to carry out a consultation.  If the governors decide not to, then the Secretary of State could use the new power at EA 2011 section 56 to arrange that the consultation is carried out by the proposed new academy proprietor that the Secretary of State proposes to enter it academy arrangements with.  The Secretary of State would then ‘takes into account’ the outcomes of consultation and confirm the conversion date when the school would becomes an academy.  So the steps would be:
(i) school becomes eligible for intervention;
(ii) Secretary of State makes Academy Order (perhaps with a pre-set date for conversion say two to three months ahead);
(iii) consultation may take place carried out either by the school’s governing body or by the proposed new academy proprietor;
(iv) the Secretary of State considers the outcome of the consultation received from the Governing Body or the proposed new academy proprietor and confirms the Academy Order and the conversion date;
(v) the Secretary of State enters into the ‘academy arrangements’, the funding agreements, etc, with the academy proprietor;
(vi) on the set conversion date the school converts to an academy.

2. Another approach would be, that at some stage in the process the Secretary of State might use his powers to appoint an IEB, or perhaps additional governors, to give him a majority, so that the IEB would co-operate in the process.  Alternatively the local authority might similarly use its powers to appoint an IEB or additional governors.
CHALLENGING A FORCED CONVERSION
The Department for Education will have been in correspondence with the local authority which may or may not be arguing the case of the school and the educational reasons why the forced academy conversion is not appropriate or necessary to deal with the particular problems at the school.   If the Secretary of State is determined to go ahead, and at least one of the three eligibility grounds is in play, then he can tell the Governors that they are entitled to consult with such persons as they think appropriate.  If they do consult the Governors should ‘take into account’ the outcome of their consultation.  This is not, of course, in any way a ‘vote’.  The governors can then make representations to the Secretary of State, based on the outcome of the consultation and their own arguments, as to why the forced conversion should not go ahead.  There is not an ‘appeal’ procedure as such.   The Secretary of State could only be challenged at High Court on the basis of the traditional judicial review grounds:  illegality; ‘unreasonableness’; and irrationality.

Also, importantly and as referred to in the Procedure section above, AA 2010 section 5 allows consultation to take place after the Academy Order has been made.  So, once the school is eligible for intervention, the Secretary of State, impatient with a Governing Body which he sees as dragging its feet, can make the Academy Order and drive the process forward, as set out in the Procedure section above.  Campaigners against the conversion need to be very aware of this. 
HIGH COURT CHALLENGE
There is a well established principle that the decisions of public bodies, such as the Secretary of State for Education, can be challenged by way of judicial review to the High Court.  These challenges will rely on an argument that the decision being challenged is illegal, irrational or unreasonable.  Judicial review cases focus on procedural matters. 
Provided that the school is in fact in one of the eligibility grounds it would be very difficult to challenge on the grounds of illegality.   If, say the school had an outstanding appeal against an Ofsted determination that might be an argument , though , even then, I think the determination stands unless and until any appeal is successful.

‘Unreasonableness’ in a judicial review context has a much more limited legal meaning than the usual understanding of the word.  It means that the decision maker, here the Secretary of State, took into account matters that he should not have taken into account, or alternatively failed to take into account matters which he should have taken into account.  The more that the school is borderline, and the problems are recent, and the measures required by the local authority and Ofsted are having an effect  then the more likely that ‘reasonableness’ arguments may have some success.  The underlying purpose of the legislation is to secure improved school performance.  Why impose such a substantial, institutional change on the school, if it is a distraction and unnecessary?  Presumably though the Government would not be going for ‘borderline’ schools?
The best party to make a judicial review challenge would be the local authority on behalf of any of its maintained schools threatened with forced academy conversion.  The next best party would be the school itself.  This is, in practice, more likely to be a voluntary aided or foundation school than a community school.  Members of staff and in particular the senior management team at the school would have an interest in not being unfairly labelled as being part of the leadership of a school which was ‘so bad it had to be converted into an academy’.  

SCHOOLS BELOW THE FLOOR STANDARDS – A GREY AREA?
The Government has said, in Department of Education website material, that “Where there has been long-term underperformance, little sign of improvement and serious Ofsted concern, we will convert schools into academies, partnering them with a strong sponsor or outstanding school.”    As a statement of policy that is in itself quite lawful.  What is happening in practice?   
A Department for Education press notice of 16 June 2011 recorded the following key measures.
· The Government will open more sponsored academies turning around underperforming schools.
· The weakest 200 primary schools in the country will become academies in 2012/13. 
· Local authorities with particularly large numbers of struggling primaries will be identified for urgent collaboration with the Department to tackle a further 500 primaries.  
· The current average performance will become the new ‘floor’ for secondary schools.  All schools should have at least 50 per cent of pupils getting five good GCSEs including English and Maths by 2015. 
It appears that the Department for Education have a list of some ten authorities that they are targeting.  The Department appear to be using two criteria to determine the supposedly worst performing schools.  These go well beyond the ‘eligibility criteria’.  They are:
Group 1 : Schools that did not meet the floor standard in any of the past five years;

Group 2 : Schools that were below the floor standard in 2010 ( or 2009 if they boycotted SATs) and two or three of the previous four years ( three or four years altogether).
One of the concerns is that the floor standard is now 60 per cent combined English and Maths at Key Stage 2 and the Department are applying the 60 per cent standard retrospectively to previous years even though the floor standard was lower in previous years.  

In principle, it is likely that some form of test or threshold whereby the Secretary of State, in negotiation with local authorities, decides which schools need particular assistance is quite lawful.  If the test is to provide genuine support to schools, as opposed to unwelcome institutional change, then it should be welcomed.   The test should in itself be reasonable.  He should apply it, at least reasonably consistently, across different authorities.   However, there should not be any blurring of the line.  The Secretary of State can only force schools to become academies if they are eligible for intervention, whether or not they fall into any floor standard tests.

The Secretary of State would presumably argue that he does not intend to make every school which is presently eligible for intervention into an academy, and so it is reasonable to use some form of test or threshold, sensibly applied, as an ‘objective‘ criterion to assist him in making decisions on which schools to exercise his power to convert.   It is not at all clear if the above Group 1 and Group 2 approach is reasonable.  This approach certainly should not be ‘accepted’ in any way.  It may be that this approach will be challenged.
A great deal will depend on the local authority.  Even while having to accept that, for ‘eligible‘ schools, the Secretary of State can convert a particular school if he insists, the authority does not have to ‘agree’ with this.  It can argue that the measures it is taking to deal with problems are having an effect on all schools in and in particular its eligible for intervention schools.  The concern is that authorities will give up on their eligible for intervention schools.  

It is not lost on school communities that while a supposed attraction of academies is that they should be free from the meddling of politicians, the Secretary of State, in London, is obtaining for himself a power to impose his political will on schools in a way that goes counter to the principle of delegated management of schools by their governing body which has been an accepted part of the educational scene since the late 1980s.   
INDUSTRIAL ACTION
As with all academy conversions there will be a change of employer and so, in line with the judgement of the Court of Appeal in Westminster City Council-v-Unison, 2001, industrial action is permissible when the dispute concerns a change from a public sector to a private employer.  In these forced conversion situations there will be the additional point of grievance that teachers, and particularly the senior management team, will be especially concerned at being identified with a school that was supposedly so bad that it had to be turned into an academy.

Clive Romain

Senior Solicitor

National Union of Teachers
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