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NUT BRIEFING: LEGAL PROCEDURE FOR MAINTAINED NURSERY SCHOOL CLOSURES 

SEPTEMBER 2006
INTRODUCTION
A maintained nursery school has the same legal status as any other school. Local authorities must therefore follow the same procedure that applies to all school closures. This procedure can be viewed in full on the DfES web-site http://www.dfes.gov.uk/schoolorg/index.cfm under the heading “Decision Makers Guidance”. All quotations used in this briefing are taken from that document.
Criteria to Highlight in Objections to Nursery School Closures
It is particularly important to note that, in the case of proposals to close maintained nursery schools only, the DfES guidance says that “the Decision Maker should be aware that nursery schools generally offer high quality provision, and have considerable potential as the basis for developing integrated services for young children and families. There should be a presumption against approval of such proposals unless the case for closure is strong, the proposals are clearly in the best interests of local children and families and the LEA can show that it has duly considered:
· the quantity, quality, value for money and convenience to parents (in hours offered) of provision at the individual nursery school, and proposed replacement provision; 

· the impact of the potential loss to the locality of the nursery school’s experience and knowledge in delivering early years education; 

· alternatives to closure, such as developing the nursery school to support the development of integrated services for young children and their families, including through Government programmes such as the Neighbourhood Nursery Initiative, Sure Start, Early Excellence Centres and Children’s Centres.”
The DfES also advises that there are a number of general factors which should inform decisions about school closures. In terms of maintained nursery school closures, it may be useful to highlight the following in any local campaigns:
· “The standards of education in existing and proposed alternative provision, and, particularly in the case of nursery schools, that the alternative provision will be able to maintain or enhance the standards of education provision”.

· “Whether the proposals will improve the standards, quality, range and/or diversity of educational provision in the area.”

· “Whether there is sufficient capacity to accommodate displaced pupils in the area.”
· “Whether the proposals represent a cost-effective use of public funds.”

· “The views of parents and other local residents, including those who may be particularly affected by the proposals or have a particular interest in them.”

· “The views of the Early Years Development and Childcare Partnership (where proposals affect early education provision).”

· “The length and nature of journeys to alternative provision.”
Maintained Nursery School Closure Procedure
1. The local authority or other relevant party, such as a governing body, consults on the proposals, including with staff, parents, the Early Years Development and Child Care Partnership and neighbouring schools. Consultation should provide sufficient information and allow enough time for people to understand and form a view of the proposed changes. It should also provide an opportunity for people to comment.
There is no time limit specified in law for consultation, although a consultation exercise should allow sufficient time for people to consider the proposals and respond. If a new option emerges during consultation which the proposer wishes to pursue, it should consult on the new option so that people can comment before proposals are published.
It is important to mobilise support at this point, in order to register a high level of initial objections.  This may be a useful point to hold a public campaign meeting, to which representatives of the local authority are invited to answer questions on the proposals and to hear objections directly.
2.
The proposer considers the responses to the consultation and decides whether or not to publish a statutory notice of closure.
3.
If a notice of closure is published, there is usually a six-week period to register any objections and comments (see below).
The notice must give the names of the school, or schools, for which closure is proposed. It should also include:
· the name of the body publishing the proposals; 

· the date when the proposer would like the proposal to be implemented; 

· a clear statement explaining the procedure for submitting letters of objection, support or comments including the date by which letters should be sent to the relevant local authority or School Organisational Committee (SOC) and the address of the local authority or SOC where letters should be sent.
The notice must be published in a local newspaper and posted at the entrances of schools named in the proposals. The notice must also be displayed at another public place in the area, such as the post office, town hall or library.
4.
These representations, together with the local authority’s comments on them, have to be sent to the local authority, if it published the notice, or to the SOC for proposals published by any other party. This must be done within six weeks, or one month if the nursery school is in a “concern” category.
The local authority can decide any proposals that it has published if no letters of objection are received.
Campaign momentum needs to be maintained to ensure that people are aware that further objections need to be registered.
5.
The SOC is an independent statutory body which has responsibility for determining the outcome of statutory proposals for changes to schools. It includes representatives of the local authority; the Church of England and Roman Catholic dioceses for the area; schools and the Learning and Skills Council.
In making a decision the SOC must take into account guidance issued by the Government. The guidance sets out some key policy priorities and factors, which it believes should be considered when deciding statutory proposals for changes to local school organisation. For maintained nursery schools, the key factors are:
· “whether the case is strong and clearly in the best interest of local children and families in the area;
· the quantity, quality, value for money and convenience to parents of the nursery school and proposed replacement provision; 

· the impact of the loss of the nursery school’s experience and knowledge in delivering early years education; 

· whether the local authority has duly considered alternatives to closing the nursery school, such as using it to support the development of integrated services for young children and their families”.
The SOC must also take account of the views of all interested parties. It will receive objections and comments, and should also be informed of the views expressed during consultation. It is up to each SOC to decide whether they wish to have their meetings open to the public and if they wish to allow objectors/supporters to speak at the meetings.
This is the final opportunity to object. It is useful to find out specific membership of the SOC from the local authority and lobby hard at this point. A request to meet with the SOC to discuss concerns should be submitted as soon as possible. It is vital to ensure that further written objections are registered with the SOC.
6.
If the SOC cannot agree unanimously, proposals are decided by an independent Schools Adjudicator within two weeks of voting. The body that published the proposals can also request that the proposals be passed to the Adjudicator if the SOC have not reached a decision within two months of the end of the representation period.
The Adjudicator looks at the proposals, taking into account both the evidence presented and the guidance issued by the Secretary of State. The Adjudicator may choose to visit the schools concerned and hold an informal hearing in the area affected by the proposal.
7.
Once statutory proposals have been approved by the SOC or the Adjudicator there is a duty for them to be implemented. There is no right of appeal. It is only possible to challenge the decision by way of judicial review in the High Court on the grounds that the SOC or Adjudicator acted unlawfully. Applications for judicial review should normally be made within three months of the decision. Even if a challenge is made within this time limit, the court may refuse the application if it believes that any delay was unreasonable.
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